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Standing Up
To Powerful Interests

Rogues Gallery of
Major Corporate
Legal Settlements

Serious Wrongdoing Too Often Gets Treated as a
Cost of Business and Deducted from Future Taxes

The following list of recent major corporate
settlements displays a harrowing array of harms
to the public. After government agencies sought
redress for corporate wrongdoing, they negoti-
ated with the companies for payments that were
presumably less than the agency would have or-
dered in damages or fines if it had chosen to go
through with a protracted lawsuit.

Though far from complete, the list of settlements
at the end of this fact sheet also illustrates how, all
too often, a company that pays a settlement for its
wrongdoing ends up repeating the misbehavior
merely to pay another settlement later.

Hidden Costs to Taxpayers

There is often a hidden cost to taxpayers from
these settlements. When a corporation pays a fine,
it’s not allowed to deduct the cost as a business ex-
pense for tax purposes. But when companies pay
a settlement, then companies typically write off the
costs on their taxes, shifting the burden in part
back onto taxpayers and the government.

When a company is offered a tax-deductible
settlement for its misdeeds, the public loses
four times over. First, the public suffers the di-
rect impact of corporate wrongdoing. Second,
taxpayers are forced to shoulder part of the
penalty by covering the lost revenue in the form
of higher tax rates or cuts to public programs.
Third, future deterrence of corporate wrong-
doing is weakened. And fourth, the absence of a
trial eliminates opportunities for a public airing
of evidence about corporate misdeeds and the
lax regulations that can lead to them.

The Example of BP

Two years ago, the oil and gas company BP
claimed $10 billion in tax credits by writing off
$37.2 billion put aside for expenses related to the
Gulf oil spill disaster.! Taxpayers were effectively
forced to shoulder half the bill for the $20 billion
restitution fund the company established, which
has paid out about $6 billion and would be the
source of a new $7.8 billion private settlement
with businesses and individuals.?



The federal government is now preparing its
case for billions in environmental fines, includ-
ing Clean Water Act violations. Under the Act,
the fine per barrel of oil spilled ranges from
$1,100 to $4,300, depending on whether gross
negligence is proven.’ In theory, the federal gov-
ernment could seek the maximum penalty on
the five million barrels it estimates were spilled,
creating $21.5 billion in fines, plus any punitive
damages—none of which could be written off
as tax deductions. But it’s more likely that the
government will accept a lesser settlement and
avoid going to trial.

If so, the public should watch whether a poten-
tial settlement includes these hidden tax subsi-
dies. The true amount of any settlement amount
will be substantially less than the headlines
proclaim, unless the settlement prohibits a tax
deduction. Past studies indicate that agencies
typically fail to negotiate on tax deductibility,
and even when they levy civil penalties — which
aren’t supposed to be deductible — companies
typically deduct them anyway unless explicitly
told otherwise.*

There is Another Way

Forbidding tax write-offs on settlements has
been rare but does happen. For example, the
SEC required that its $535 million civil penalty
agreement with Goldman Sachs in 2010 would
not be deductible.’

Corporate lawyers and lobbyists argue that it
would be unfair to prevent writing off these
costs as normal business expenses when the
company hasn’t admitted guilt and is paying the
agreed amount. Such arguments make more
sense in the context of a small business whose
guilt is uncertain than for a behemoth like BP
that government investigations show has clearly
committed wrong.® There is no question that

BP acted improperly, even if they do not legally
admit guilt. The question from the outset has
been how much the oil and gas giant would pay
and whether or not it would go to trial.

We may feel sympathetic for a small business
forced to settle with the feds because they can’t
afford the legal fees; but with BP, the shoe is on
the other foot. The federal agency is likely to
feel strapped if it has to dedicate limited legal
staff to a single case that could last many years
against a corporate opponent with a better re-
sourced legal team. There may be further pres-
sure to resolve the issue quickly so the agency
leaders can claim political credit and revenue
while still in office.

There is nothing new about rules dictating
that certain business outlays not be treated of-
ficially as costs. It is standard practice for pol-
icy makers to determine what kind of business
expenses are allowable tax deductions. The
Internal Revenue Service regulations are filled
with definitions that spell out such things as
how much of a home bathroom can count for a
home office or how much of a family automo-
bile can count when it’s also used for business.
Corporations moreover define their own costs
to their shareholders under accounting prin-
ciples that are different from the rules defining
company costs for tax purposes, with different
rules for treating stock options and asset de-
preciation, for example.

The fact that laws already prescribe that fines
can’t be written off as a business cost demon-
strates that Congress already has determined
that some costs incurred by business should
not simply be treated as a business risk for tax
purposes. It has been all too rare for federal
agencies to similarly assert this principle. Some
kinds of expenses that a company might pay
simply should not be viewed as legitimate costs
of doing business.



The Department of Justice would do well in any
potential settlement not to allow BP to write off
the costs of its disastrous spill. Other agencies
should also be aggressive about disallowing tax
deduction when companies wrongly treat pub-
lic harm as an acceptable business risk.

Three Rogues Galleries

The following sampling of recent major corpo-
rate settlement is selected from three sources.

1. 'The first is derived from an internet search
of the 30 companies comprising the Dow
Jones Industrial Average, which analysts
have determined are the largest and most
influential companies in the stock market.
Twenty-eight of these corporations had
identifiable major legal settlements in our
search. Many of the short descriptions are
quoted or paraphrased from the media
sources that are listed for these settlements.

2. 'The second list of legal settlements is a sam-
pling from a list of settlements published by
the Securities and Exchange Commission.

3. The third is a similar list provided by the
Environmental Protection Agency.



Settlements by the Dow Jones 30
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EPA Settlements

More Info

Notes

(Cleanup, New Tech, etc.)
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Civil Penalty

Agency Year

http://www.epa.gov/compliance/resources/cases/civil/

caa/hoosier.html

Clean Air Act violations

$5,000,000

$950,000

2010

EPA

Hoosier Energy Rural Electric Cooperative, Inc.

Settlement

http://www.epa.gov/compliance/resources/cases/civil/

fifra/monsanto-infosht.html

Federal Insecticide, Fungicide and

Rodenticide Act violation

$2,500,000

2010

EPA

Monsanto Company FIFRA Settlement

Information Sheet

http://www.epa.gov/compliance/resources/cases/civil/

caa/americanmunicipalpower.html

$15,000,000 Clean Air Act violations

$850,000

2010

EPA

American Municipal Power Clean Air Act

Settlement

http://epa.gov/compliance/resources/cases/civil/caa/

pepboys.html

Clean Air Act violations

$5,000,000

2010

EPA

The Pep Boys Manny, Moe and Jack and Baja,

Inc. Settlement

http://www.epa.gov/compliance/resources/cases/civil/

cwa/hovnanian.html

Clean Water Act violations

$1,000,000

2010

EPA

Hovnanian Enterprises, Inc. Settlement

http://www.epa.gov/compliance/resources/cases/civil/

caa/shellchemical.html

Clean Air Act violations

$6,200,000

$3,300,000

2010

EPA

Shell Chemical LP/Shell Chemical Yabucoa, Inc.

http://lwww.epa.gov/compliance/resources/cases/civil/

caa/cumminsinc.html

Clean Air Act violations

$2,100,000

2010

EPA

Cummins Inc. Clean Air Act Settlement

. . . http://www.epa.gov//compliance/resources/cases/civil/
$506,000,000 Clean Air Act violations caalwestarenergy htr

$3,000,000

2010

EPA

Westar Energy, Inc. Settlement
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